
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO.: PFA/WE/25/98 

  

In the complaint between: 

 

D Sobolewski         Complainant 

 

and  

 

Murray & Roberts Retirement Fund              Respondent 

 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  

 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of section 

30A(3) of the Pension Funds Act of 1956. 

 

The complaint concerns the amount paid by the respondent to the complainant as a 

disability benefit in terms of the rules of the fund.  The complainant was employed by 

Consani Engineering (part of the Murray & Roberts group) in August 1980 and remained 

in employment until she was accepted as disabled in 1991. 

 

In her complaint dated 5 February 1998 the complainant complains that while she 

understands how her benefit was calculated, her problem is that she was Atotally 

unhappy with the salary it based on@.  She also avers that she has been unfairly treated 

by her former employer in that her salary was out of line with her responsibilities. 

 

The complainant feels she was incorrectly graded and should have been in a higher 

grade by virtue of the functions that she carried out.  



Shortly after receiving the complainant=s complaint I addressed a letter to the 

respondent requesting it to furnish me with a breakdown and computation of the 

complainant=s disability benefit.  On 20 February 1998 I received a letter from Mr J S 

Otto, the Group Benefits Executive of Murray & Roberts H.O. Services (Pty) Ltd.  In this 

letter, Mr Otto contends that the complainant=s dispute with regard to her salary is a 

matter between herself and her employer and that the dispute should be referred to the 

Commission for Conciliation Mediation and Arbitration or the Labour Court.  

Nevertheless, he sets out the basis of the disability benefit as follows. 

 

The complainant was accepted as disabled in terms of the rules of the Murray & 

Roberts disability fund as at 1 August 1991.  These rules provide that a member who 

has been disabled for an uninterrupted period of three complete months shall become 

entitled to a disablement income benefit equal to 80% of one twelfth of his or her annual 

salary per month.  The rules define a salary to mean the member=s salary as defined in 

the rules of the pension fund and as notified to the trustees from time to time by the 

trustees of the pension fund.  In terms of the pension fund rules a salary shall mean the 

pensionable amount payable to an employee as determined by the Board of Directors 

and shall include any salaries which in terms of the rules are deemed to be paid. 

 

At the time of becoming disabled the complainant=s salary as advised by her employer 

to the respondent was R2 250.00 per month.  In terms of all relevant rules the starting 

disability income was therefore R1 800.00 per month.  The progression of her monthly 

benefits since inception was as follows: 

 
Year  Monthly Disability  % Increase 

Income Benefit 
R 

1991     1 800.00       - 

1992     2 034.00    13.0 

1993          2 196.72      8.0 

1994     2 361.47      7.5 

1995     2564.56      8.6 

1996     2 718.43      6.0 

1997     2 888.33    6.25 (8.33 p.a.) 
In terms of a separate Group Life Policy, the complainant received a lump sum payment 
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of R60 750.00 in January 1992. 

 

Subsequent to receiving Mr Otto=s letter, I met with the complainant at my offices and 

discussed the matter further with her.  In this meeting the complainant accepted that her 

disability income benefit has been computed on the basis of the salary which she 

earned at the time of her disability, and confirmed that her concern with the disability 

benefit was that it was based on a salary which she considered to be unfair. 

 

While I have considerable sympathy with the complainant, particularly in that it would 

appear that she may have been graded at a lower level than she deserved, her 

complaint is essentially one concerning the unfairness of her remuneration and amounts 

to an interest dispute between herself and her employer.. 

 

My jurisdiction in relation to subject matter is determined primarily be section 30D of the 

Pension Funds Act of 1956.  The provision reads: 

 
The main object of the Adjudicator shall be to dispose of complaints lodged in terms of 

section 30A(3) of this Act in a procedurally fair, economical and expeditious manner. 
 

A complaint is defined in section 1 of the Pension Funds Act is defined to read: 

 
Acomplaint@: means a complaint of a complainant relating to the administration of a fund, 

the investment of its funds or the interpretation and application of its rules, and alleging - 
 

(a) that a decision of the fund or any person purportedly taken in terms of the rules 

was in excess of the powers of that fund or person, or an improper exercise of its 

powers; 

 

(b) that the complainant has sustained or may sustain prejudice in consequence of 

the maladministration of the fund by the fund or any person, whether by act or 

omission; 

 

(c) that a dispute of fact or law has arisen in relation to a fund between the fund or 

any person and the complainant; or 



 
 

4 

 

(d) that an employer who participates in a fund has not fulfilled its duties in terms of 

the rules of the fund; 

 

but shall not include a complaint which does not relate to a specific complainant; 
 

Although, it is arguable that the complainant=s complaint relates to the interpretation and 

application of the pension fund rules, the complainant does not allege that the fund has 

acted improperly or that it is guilty of maladministration.  Nor is there any allegation that 

the employer has not fulfilled its duties in terms of the rules of the fund.  The complaint 

essentially, as stated, was that the employer was paying an unfair salary to the 

complainant at the time she became disabled.  Such conduct on the part of the 

employer may or may not have constituted an unfair labour practice in terms of the then 

applicable labour relations legislation.  Whatever the case, such a dispute falls outside 

my jurisdiction in that it cannot be said to relate to the administration of the fund, the 

investment of its funds or the interpretation and application of its rules as contemplated 

in the definition of a complaint. 

 

Accordingly, for the aforegoing reasons the complainant=s complaint is dismissed. 

 

DATED AT CAPE TOWN THIS 23RD DAY OF DECEMBER 1998. 

 

 

 

 

............................................ 

John Murphy 
PENSION FUNDS ADJUDICATOR 


